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MARTONZ, Justice.
- This-is a petition for special action brought by the Goverhor
of Arizona against the Roosevelt Elementary School District, other

districts, the Superintendent of Public Instruction, and the State

Board of Education, seeking judicial review of the superior court’s

—

order denying tpé‘Governor’s motion for a declaration that recent

amendments to Arizona’s school finance legislation complied with

this court’s mandaﬁe in -Roosevelt [Clementarv School District v,
Bishop, 179 Ariz. 233, 877 P:2d 806 (1994). After hearing, we
accepted jurisdiction and denied relief. 1In light of the urgency
of the matter, and in order to eliminate any deléy occasioned by

- the preparation of zn opinion, we entered an order on October 24,

1997, approving the order of the trial court with opinion to

- follow.

I. History

In Rogsevelt Elementarv School District v, Bishoo, we held

“that the state’s education financiﬁg system, taksn as a whole, did
not comply with Article XI, Section 1 of the Arizona Constitutiont
-because it directly caused ~substantial capital fzeilivy

disparities. The system was “a combination of heavy reliance on

local'property taxation, arbitrary school district boundaries, and

" Article XI, § 1, Ariz. Const., provides that “[t]he
legislature shall enact such laws as shall provide for the
e@stablishment and maintenance of a gensral and uniform public

b’ school system . . . .7 :
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only partial attempts at equalization.” 179 Ariz. at 242, 877 P.2¢

at B15,  We said that “the state’s financing schame could co

notnhing but produce disparities.” Id., We remaﬁded to the trial

court to retain jurisdiction to enforce our mandate.
In 1996, the legislature amended the financing system, but

us

preserved intact”the overall scheme. The trial court and this

court concluded that the amendménté were insufficient to comply
with our mandate. Order filed Jan. 15, 1997.

In 1537, the legislature_amended the system again with the
Assistance to Build Classrooms Ednd {ABC legisla;ioﬁ), 1997 Aariz.
Sess.'Laws Ch. 4. In Rpril 1897, the Governor filed 2z motion in.
the superior court seeking a declaration that the latest zmendments

cemplied with this court’s mandate. After zn evidentiary hearing,

the trial court con;luded that the amendments wers insufficient.
Minute Entry of Aug. 20, lBé'].z The Governor then filed this
pétition.
II. The ABC Legislation
A. The Assistance to Build Classrooms Ffund
The ABC legislation .attempts to remedy disparities Eby
providing & steady, need-based stream of income to low wezlth

school districts. Seg 1997 Ariz. Legis. Serv. 397-428 (West)

(codified as amended in scattered sections of Titles 15, 37, and

2 This was = post- juggment enforcement Droceeding,

and thus
the burden was on the state to show complizncs., A

4



Y

‘They may spend theilr allocaticn dirsctly, they may save it,
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42) . The ABC fund would con;ain 532.5 million in the first year of

operation. The formula used to distribute ABC funds first requires

that a district’s student count be weighted in order to account for

growth. This number is then multiplied by $350 per common school

pupil’ in the district and $525 per high school pupil in the

district, whichf?ields the district’s gross RBC allotment. This

(3

gross allotment is then reduced by using one of two deductions.

The assessed value deduction reduces the AEC allotment based upon

'propeity values within a district--the higher a district’s property

values, the greater the deduction from the district’s gross ABC

allotment. Alternatively, the equalization assistance percentage

‘deduction reduces a district’s ABC allotment in proportion to the
: PIOE

portion of the district’s maintenance and operztion budget that
comes from state equalizatioen assistance. - Both deduction formulas

are designed to determine z district’s need for cepital zid. Once

both deductions are calculated, the larger of the two is subtracted
from the district’s gross ABC allotment to yield the district’s net

ABC grant. A.R.S5. § 15-1061 (Supp. 1997).

Districts must use their zllocation for capital expenditures.

or they

may choose, subject to district-voter approval, to use the

2llocation to issue revenue bonds. The issuance of revenue bonds

’ A common school pupil is a pupil enrolled in programs for
pPreschoel children with disabilities, kindergarten prograzms, and
grades one through eight. A.R.5. § 15-1061(H) (1) (Supp. 1557).

5
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allows the diétricts to ;eve:age their AZC allocation. The
districts may borrow & larger zmount from investors in the current
budget year, to be repaid from their future ABC income stream.
However, distriéts receiving ABC funds would'stiLl need.to issue
general obiigation bonds in order to fund major capital projects--
'bonds that arelggéked by property values within a diétrict; The
ABC plaﬁ also places caps on the amount per student that the
stéte's higher wealth distiicts may raise through the issuance of
general obligation bonds. A.R.S. § 15-1021(C) (Supp. 1997). The
plan thus attempts to “rzise the bottom” by providing low wealth

districts with access to bond revenues and “lower the tep” by

placing limits on the amount per pupil that districts with high

property wealth may raise for capitzl projects.

The Governor ccrcedes that the-ABC legislztion reéults in
disparities in revenue-raising abilities among districts. The
Governor and other proponents of the legislation assert that the
disparity, at worst, is 4:1. The Governor arrives gt this ratic by
assuming that, gnder current financial Eonditions, the districts
caﬁ leverage their yearly AEC allotment, through revenue bonding,
'ﬁy 2 factor of nine.' Thus, a hypothetical'high school district

receiving 100% of its possible ABC grant of $525 per growth-

1

' The actual factor used by the Governor is 9.1, which is
derived from the net present value of the annual AEC revenue streszm
under a 15 year, 7 percent repayment obligation. For the purpose

©f clarity, we round the number to 9.

6
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‘multiplying the ABC allocatien Ey & factor of roughly thres

- the district’s ABC allotment by nine in or

-multiplier assumes that bond investors will re

that one year’s worth of debt service is a
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weighted student could use that yearly income stream to issue

revenue bonds in the amount of $4,777 per high school student.

Wnen this number is multiplied by four, one arrives at the general

obligation bonding cap per high school student imposed on wealthier

in the

districts not eligible for any ABC funds: $19,100. Thus,

hypothetical scégh:io; two 'school districts in Arizoena with

identical student counts would have differences ip revenue-raising

ability of 400%. The proponents of the ABC legislation claim that

this disparity is not substantial. They assert that the average

disparity state-wide would be 2.21:1 for high schools and 3.35:1

—for elementary schools.

The Roosevelt District disputes these ratios. It claims that

the net present value of the ABC revenue stream is arrived at by

ea, not =2

factor of nine.® 1If this wers the case, then the disparity between

® There are reasons to question the soundness of multiplying

der to determine a
district’s revenue bonding capacity. During a deposition, the

Governor’s government finance expert testified that the nine
quire no coverzge
ratios and no reserve requirements. He testified that a more
typical coverage ratio of 3:1 or higher was possible, mezning that
the revenues backing the debt service on a bond must be three times
the debt service. If the investors in the excise tax revenue bonds
created by ABC required this typical Coverage ratio, then the
districts would be able to leverzge their ABC allotment not by a
factor of 9:1, but by a factor of 3:1. Additionally, investors
would typically require a reserve requirament, which is &

a set aside’
of a portion of the debt ssrvice on the bond. The expert stated

typical reserve
requirement. This would further decrease the districts’ ability to

leverage their ABC allotment. The €Xpert surmised, nevertheless,

7
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districts’ bonding ability would widen.  Again, comparing a
hypothetical district receiving 100% ABC funding to a distriet
using its full general obligation bonding ability, a ratio on the

order of 12:1 or higher would result. Nevertheless, the resolution

of this debate is not crucial to our analysis. We assume that the

ABC legislation‘is capable of creating a disparity in rsvenue-
raising ability of 4:1.
B. The School Capital Equity Fund

The ABC legislation also mzkes changes to the progrzm by which
the State Board for School Capital Facilities disburses funds from
‘the School Capital Equity Fund. See A.R.S § 15-1054 (Supp. 1997).

In 1996, the trial court held that this program, in its original

form, did not cure disparities-in the school finance system; and we
agresd. Order filed Jan. 15, 19%7. The new version before us
contains changes that work, in part, to limit grant eligibility to
ﬁhe state’s poorest districts. However, we find that these changes
do not materially élter thel program we 'previouslyr found
unacceptable. We thus focus on the ABC Fund. |

| ITI. BAnalysis

AR. The ABC Legislation Institutionalizes Substantial
Disparities

- As we discussed at great length in Rgosevelt, 179 Ariz. at

233, 877 P.2d at 806, the problem with the existing cepital funding

that a 9:1 ratio was possible, because “everything in life is
negotiable.” (Dep. of Mr. Patrick Flynn, June 12, 1997, at 17-22).

8
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- . mechanism is its heavy reliance upon property taxes at the school

district level, where the value of property within each district
varies enormously. Because the presénce of taxable property within
each district bears no relationship to the cépital nesds of each
district, it is_difficﬁlt to create & general and uniform system
with such heavgf%eliance upon district based property taxation.
Such a system will inévitably leéd to disparities unless full or
substantial equalization occurs. The ABC iegislation'does not
purport to do that. It creétes & very small fund, the amount of
which bear$ no relationship to the capital needs oﬁ any district.
The fund itself is a mere supplement to the existing general

obligation bonding scheme which caused the problem in the first

instance. The ABC Fund does not purport to equalize inherently

unequal districts. At optimum, it settles for 2 foﬂr to one rztio,
hardly substantial equalization.® And to achieve this, it imposes
caps on the ability of districts to issue general 6bligation bonds.
But, &s we said in Roosevelt, the ability to go above znd beyond
the state system is the key to loczl control. |

The ABC legislation deals inadequately with the symptoms and

does not address the core problem--heavy reliance on district

property taxation with unequalized districts. The net effect is

® And thus the ABC legislation is structurzlly ‘incapable of
curing the problem. That is why the "“wait and ses” approach

advanced by the dissent, while good advice in other contexts, will
P ‘not work here. '

BT
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that the state imposes vastly different tax burdens on citizens in

different districts to support a state obligation. See, e.qg.,

Claremont Sch, Dist. v. Governox, No. 97-001, 1997 WL 774819, =at
“4-5 (N.H. Dec. 17, 1997). It is possible that the legislature

could cure this problem and still rely upon district based property

taxation, but it would reguire substantial egualization at some
adeguate level of capital facilities.

B. rThe'ABC Legislation Improperly Delegates Responsibility
for a Generzl and Uniform System to Individual Districts

Local control does not inclﬁde the freedom of a district to go
below the stéte system by choosing not to finznce adequate capital
facilities. As we said in Rogsevelt, the duty undef Article XI,
‘Section 1, is'é state responsibility. The state cznnot choose, as
dces the ABC'legislation, a2 system that allows_voters within the
school districts to opt out by choosing no; to issue bonds.

. €. The ABC Legislation Fails to Set a Standard Against Which
Egqualization May Be Judged

The concepts of stateﬁide substantizl equalizztion and local
option to go zbove and beyond the standard are irreconcilable
unless the legislature establishes standards for zdequate capital
facilities._ Once a standard 1s set, the legislature ﬁust choose a
funding mechanism that does not czuse substantial disparities and
that ensureg.that no‘school in Arizona falls below the standard.
A district-!may then éhoose to go above, Eut not - below,_.thei

statewide standards for capital facilities, and this will not run

10
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afoul of the general and uniform requiremen:. The general and
uniform resquirement applies only to the stzte’'s constitutional
obligation to fund a public school system that is adeguate.

defining adequacy, in the Iirst instance, is a legislative task:

-But, in addition to. providing a minimum guality and cuantity

Stahdard forrbufldings, a constitqtionally ddequate system will
make available to all districts.financing sufficient to proﬁide
facilities and equipment necessary and aporopriate to enable
students to master thé educztionzl goals set by the legislature or
by-thé Sﬁate Board of Education pursuant to the power delegated by
the legislature. Seg, §;£+} A.R.5. § 15-203(12)(Supp.11997);

The ZBC legislation ignores the uniformity requirement becauses
the dollar amount chosen to cure inadequécies inrpublic school
facilities is arbitrary and bears no relation'to actual need. The
baseline chosen must establish the level of fundﬁ necessary to (1)
bring exXisting ﬁacilitie§ up to an adequate standard; (2) construct
new and adequate facilities for growiné districts;‘and.{B) maintain
all capital facilities at the adequacy level.

D. Approaches

If the legislature chodses.fo continue to rely on distﬁicﬁ
based property taxation, substantial equalization to meet statewide
standardskis reqﬁired by the uniformity clause. Districts that

choose to do beyond these stzndards may do so by further taxztien.

Caps, such as those contzined in the ABC legislation, are

i1
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unnecessary.

Inétead, it is more likely that this problem could be solved
by azbandoning heavy reliance upeon district baSgd property taxationl
with unequalized districts. For example, the legislature could
decide to fund adequate facilities statewide through some other

- form or combinqﬁ%%n‘of taxation{ such as the sales tax, or the
income tax. 'Each district could go zbove and beyond by taxing its
own property. Artificial caps on the power of a district to tax
its éroperty only promote a form of equalizatiocn not required by
‘the constitution. Caps é:e antithetical to local c;ntrol and only
artificially promote equalization.

In the alternative, the states could fund czpital facilities

through a statewide property tax. If a statewide property tax
generated capital facilities thaﬁ_met the constitutional standard
of general and uniform (as defined by 2 constitutionally adeguate
reference point), then districts could be empowered to go above and
beyond that without running afoul of theﬁonstitution.

Or the school districts in Arizona could be. consclidated in a
way in which each district had roughly éomparable values. Ses,
€.9., A.R.S. §§ 15-441(A), 15-443, 15-460 (1991).

‘Which approach to take, of course, is up to the legislature.
Any approatp will havé to éssure that cépital facility disparities
ars not dri;en'by the.mechanism chdsen. rAny pian that caps thé

districts in order to force egualization bazssd upon an inherently

12
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unequal tax base i1s likely to destroy the abilitcy of districts to
go abﬁve and beyond and thereby jeopardize the future of public
schools. For example, Vermont's legislatiﬁe_schem; deprives its
districts of the capacity to reise additional funds for their sole

use. See Vt. .Stat. Ann. tit. 16, § 4027 (Supp. 1997);

generallv, Keon:S. Chi & Cindy JaSper, Reforming School Finapnce,

:gﬂ

Solutions: Policy Options for State Dec;sion-Makers, Oct. 19957.
IV. Conclusion |

“To summarize,_the legislétion Eefoﬁe us deoes not méet tﬁe
requirements of Article XI because:

a) it isritself the czuse of continued substantial dispézities
among districts;

b} the legislature may not deleqéte'to the districts the
responsibility to provide adequate capitél facilities; and,

c) Article XI mandates adequate capitzl facilities statewide,

‘and this legislation does not create, let alcne meet, an adequate

capital.facilities stzndard.

We go ashfar as we go today in providing gquidance =zt the
request of the state legislator amici. A reasonable time has
passed and it is now time.to act. Choose a system that ensures
adeqﬁate”capital facilities statewide. Local control does not

include the' power to choose‘substandard facilities. Loczl control

includes the power to choose facilities beyond the standard.

13
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Frederick J. Martone, Justice

CONCURRING:

Thomas A. Zlaket, Chief Justice

-

Charles E. Jones, Vice Chief Justice

Stanley G. Feldman, Justice

Moellerz J. Dissenting

My reasons for dissenting from the court's original opinion in

this case have previocusly been noted znd need not be restated here.

ﬁagrRoosevelt Elem, School Dist, v. Bishoo, 179 Ariz. 233, 250-54,
877 P.2d 806, 823-27 (1994). When this court reviewed and rejected
the-1996 legislative attemp£ to correct the constitutionzl problem -
perceived by the plurality, I did not ' renew ‘my dissent in
recognitién of the fact that the plurality opinion had become final
and it was clear that the 1996 legislative attempt was insufficient
to:ﬁéet the requirements of the plurality.
Because the maﬁority;s.present opinion assures that this case
will be retﬁrning to the superior court and to this court . yet
another time: I write séparately and briefly to make two points;'

First, because of the posture cf this case, I believe the

14
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trial court, in effesct, may have incdrrectly placed the burden of
proof on the governor. Given the fact that the plurality opinion
had declared the czpital fuﬁding systgm uﬁconstitutional,.it may
well be that those who argued in support ﬁf the 1997 legislation -

cculd appropriately be charged with the burden of going forward

with the evidence as an initial matter. See Troutman v. Vallev
Nat’l Bapk of Arizopa, 170 Ariz. 513, 517, 826 p.2d 810, 814 (App.

1992); Woerth v, Citv of Flagstaff, 167 Ariz. 412, 419, 808 P.2d

297, 304-05 (App. 1990). However, the ultimate burden of proof
never-shifts. See Troutman, 170 Ariz. at 517, 826 P.2d at 814;
Woerth, 167 Ariz. at 419, 808 P.2d at 304. It must always remain

¢n those who attack the constitutionality of statutes. See Hall

v. A.N.R, Freight Svstem. Tnc., 149 Ariz. 130, 133, 717 P.2d 434,

437 (1986); State v. Arpett, 119 Ariz. 38, 48, 579 P.2d 542, 552

(1978); Eastin wv. quomfield,.lls Ariz. 576, 580, 570 P.2d 744, 748

S {1877) . I write in the hope that,_when this case is retufned to

the superior court, the burden of proof will be clearly placed

where it legally ana properly' belongs: namely, upon those‘
challenging the constitutionality of the applicable Sta;ﬁtes.

| Second, it.is becoming increasingly clear that it is going to

be very difficult, if not impossible, to determine whether anv

legislative';olution'cﬁ:es the constitutionai defect found by the

plurality unless the legislation is permitted to operate for some

period of time. Each time this case has come back to us for

15
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review, QeKhave been presented with widely varying estimates of the
statute's {future eifect. Given the deference properly due to
legisla;ioﬁ, it woﬁld be prudent to retain jurisdiction for a trial
period to enable the court to review the constitutionality of
legislation based onrknown facts, rather than upon fhe speculation
of the parties.;u'I opted for that approach in this instance.
Having failed to convince my colleagues of it; efficacy, I commend
it to them ahd to the superior court when the case returns Eo

cocurt, as it now must.

JAMES MOELLER, Justice
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